


PERSONS COMPETENT TO TRANSFER 

• Section 7 of the Act provides that, “Every person
competent to contract and entitled to transferable
property,

or authorized to dispose of transferable
property not his own, is competent to transfer such
property, either wholly

or in part and either absolutely or
conditionally, in the circumstances, to the extent
and in the manner, allowed and prescribed by any
law for the time being in force.”



• OPERATION OF TRANSFER
• Section 8 of the Transfer of Property Act provides

transfer of different kinds of property and their
legal incidents. It provides, “Unless different
intention is expressed or necessarily implied, a 6

• transfer of property passes for with the
transferee all the interest which the transferor is
then capable of passing in the property and in the
legal incident thereof.



• Such incidents include where the property is land, the easement
annexed thereto, the rent and profits thereof accruing after the
transfer and all things attached to the earth;

• and, where the property is a house, the easements annexed
thereto, the rent thereof accruing after the transfer, and the locks,
keys, bars, doors, windows and all the other things provided for
permanent use therewith; and, where the property is a debt or
other actionable claim, the securities therefor except where they
are also for other debts or claims not transferred to the transferee,
but not arrears of interest accrued before the transfer; and where
the property is money or other property yielding income, the
interest or income thereof accruing after the transfer takes effect.”



Transfer by Persons before they 
acquire the Interest 

• Section 6(a) of the Act provides certain things 
which are non-transferable (spes -sucessionis). 
These are as follows—

• The chance of an heir-apparent succeeding to 
an estate, 

• The chance of a relation obtaining a legacy on 
the death of a kinsman, 

• Any other mere possibility of a like nature. 



i. CHANCE OF AN HEIR APPARENT 

• Both Hindu and Muslim law forbids transfer of the expectancy. A
mere possibility or expectancy of an heir succeeding to an estate is
excluded from the category of transferable property. Thus a Hindu
reversionary has no right or interest. In presents in the property
which the female owner holds for her life,

e.g.:
A dies leaving two widows and a reversionary heir

B. The widow’s set-up a Will which authorized them to adopt a son.
B filed a suit challenging the validity of the Will and in order to raise
money for the litigation transferred his share to C. The court set-
aside the Will. On the death of the widows B entered possession of
A’s estate. C sued B but C’s suit was dismissed as B, at the time of
transfer, had spes successionis in A’s estate and, therefore, could
not transfer it.



• ii. CHANCE OF LEGACY
• The chance of a relation receiving a legacy is a

possibility even more remote then the chance of
succession of an heir, and therefore, is not
transferable.

• iii. OTHER POSSIBILITIES OF LIKE NATURE
• Such possibilities which belongs to the same category

as the chance of an heir apparent or the chance of a
relation obtaining a legacy, e.g. the possibility of
winning a lottery or a prize in a certain competition
cannot be transferred. A good illustration of this
category is the ‘next cast in a fisherman’s net’. No one
can guarantee that any fish will be caught, and the
fisherman himself has no interest in the fish until they
are caught in his net.



• Transfer by Unauthorized Person (Doctrine of feeding empty grant
by estoppel)

• A person who has no title or interest in an immovable property,
cannot transfer that property. Transfer by such person is a transfer
by unauthorized person. Section 43 of the Ac provides the effect
when such unauthorized person subsequently acquires interest in
property transferred.

• Section 43. Transfer by unauthorized persons who subsequently
acquires interest property transferred-where a person fraudulently
or erroneously represents that he is authorized to transfer certain
immovable property and professes to transfer such property for
consideration such transfer shall at the option of the transferee,
operate on any interest which the transferor may acquire in such
property at any time during which the contract of transfer subsists.

• Nothing in this section shall impair the right of transferees in good
faith for consideration without notice of the existence of the said
option.

• Illustration—A, a Hindu who has reported from his father B, sells to
C three fields X, Y and Z representing that A is authorized to transfer
the same. Of these fields Z does not belong to A, it having been
retained by B on the partition, but on B’s dying A as heir obtains Z, C
not having rescinded the contract of sale, may require A to deliver Z
to him.



• The general rule of nemo dat quod non habet
(no one can give to another, what he himself 
does not have) has been relaxed through this 
section. The principle of this section is based 
partly on the English doctrine of estoppel by 
deed and partly on the equitable doctrine that 
a person who has promised more than he can 
perform must make good his promise when he 
acquires the power of performance. 



• FOR APPLICATION OF THIS SECTION REQUISITES MUST BE SATISFIED—
• There must be fraudulent or erroneous representation of ownership by 

the transferor. 
• Transfer must be by the wrong owner. 
• Transferee must act on that false representation, in good faith. 
• Transfer is for the consideration. 
• Transfer subsequently acquires some interest in that property which he 

professed to transfer. 
• The contract of transfer still subsists. 

• Subsequently acquired interest does not pass automatically to transferee 
but only when he claims the right in such property. 

• The exception to this section (Second paragraph of Section 43) protects 
the rights of the record transferee in good faith and for consideration who 
has no notice of the option in favor of the first transferee. 



Continue for Next Unit…………

Thank you 


